Whistleblowing In Portugal

In December 2006 the Spanish and Portuguese Data Protection Authorities issued
legal guidelines to govern use of whistleblowing hotlines and associated data.
Companies would thus be obliged to:
• Ensure prior notification of the hotline to the relevant national data-privacy
authority
• Define the precise scope of the hotline and, preferably, limit that scope to reporting suspected improper auditing or accounting matters
• Ensure that complaints are held in confidence and discourage the submission
of anonymous complaints
• Ensure that reports are only submitted by employees of the organisation and,
to the extent persons are named in a complaint, ensure those persons are in an
employment relationship with the organisation
• Take steps to keep any data submitted through the hotline secure

Whistleblowers in Portugal are
only allowed to report on
corruption, banking and
financial crime and matters
affecting internal accounting
controls or auditing

The Portuguese DPA (Comissão Nacional de Protecção de Dados) again, echoing Spanish law, decreed on the 1st October
2009 that anonymous whistleblowing would be outlawed. In
the EU, Spain and Portugal are alone in this stance, ‘though
others allow anonymous reporting only as a last resort.

The ruling puts the countries in a contrary position regarding the Sarbanes-Oxley Act which requires US regulated
companies to have anonymous confidential whistleblowing
systems. Companies that manage operations in both countries should ensure their
procedures are compliant.
Data processing is limited to the identity and professional category of the whistleblower, identity and professional category of the subject of the report, names and
positions of the people involved in collecting and processing data, the nature of the
allegations, the facts collected during the investigation and disposition of the case.
The categories for reporting are restricted to financial matters (accounting, internal
accounting controls, auditing, money laundering), bribery and corruption. Note: a
considerable number of other EU countries including Italy, France and Germany also
restrict the scope of reporting to the aforementioned subjects for fear of inviting
malicious reports.

Whistleblowing In Portugal (the sub heading)

The reported person is entitled to the following information as soon as possible and
immediately following any report made against him: (i) details of the data controller;
(ii) the reported facts; and (iii) the purpose of the processing.
The whistleblower is protected for a statutory year after the report is made and is
entitled to remain anonymous within the organisation until charges are made to the
accused. Following a prosecution they can request to move to another appropriate
department.

In a nutshell…
• A whistleblower in Portugal cannot make a report anonymously
• Confidentiality of the whistleblower’s data has to be maintained throughout
the entire whistleblowing investigation process
• Authorisation of the Portuguese Data Protection Authority must be sought
before implementing a whistleblower scheme
• Failure to obtain permission of the DPA could lead to fines of up to €5,000 for
an individual or up to €30,000 for a company
• Whistleblowers are only allowed to report on corruption, banking and financial
crime and matters affecting internal accounting controls or auditing
• Whistleblowing is not allowed for breaches of general codes of conduct
• Whistleblowers may only report against individuals in managerial positions
• Ethical hotlines and web reporting should only be used in the absence of suitability of other normal reporting mechanisms

Find out how Expolink’s whistleblowing hotline can
help protect your staff and business.
Contact us on +44 (0)1249 661 604
View our website expolink.co.uk/whistleblowing
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